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RULE 29.6 STATEMENT

The corporate disclosure statement included in
the petition for a writ of certiorari remains accurate.
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SUPPLEMENTAL BRIEF FOR PETITIONERS

On June 20, 2011, this Court issued its opinion in
Wal-Mart Stores, Inc. v. Dukes, No. 10-277, reversing
the Ninth Circuit’s decision and holding that class
certification in that case violated Federal Rule of
Civil Procedure 23. In light of that ruling, the
question here is simply whether the Court should
(1) grant plenary review, or (2) grant the petition,
vacate the decisions below, and remand this case for
further proceedings. The former course is clearly the
proper one. Indeed, this Court’s decision in Wal-
Mart makes plenary review here even more
1mperative.

By resting its decision on Rule 23 and the Rules
Enabling Act, this Court in Wal-Mart avoided the
need for a ruling on the constitutional limits on the
use of class actions to adjudicate claims funda-
mentally ill-suited for class treatment. At the same
time, by recognizing restrictions on the use of class
actions in federal courts, the Court increased the
incentives for class-action lawyers to push the limits
in state court. The need for clarification of the
constitutional limits on deviations from the
representational model of class litigation is thus
more pressing than ever.

This case 1s an ideal vehicle for providing such
clarification: The decisions below reflect a radical
deviation from the model of class-action litigation
reflected in the conception of Rule 23 reaffirmed in
Wal-Mart. What the requirement of commonality
and the strictures of the Rules Enabling Act would
flatly forbid in federal court was openly embraced in
the decisions below. Procedure was allowed to trump
substantive rights and distinct features of individual
claims—for example, that the class representatives
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could not show reliance on any defendant’s action
and had quit smoking prior to trial—were ignored to
facilitate adjudication on a class-wide basis. In Wal-
Mart, the Court made clear that this could not
happen in federal court. This Court should grant
plenary review to decide whether due process will
allow this to transpire in state court.

1. Although both sides in Wal-Mart argued due
process principles (see, e.g., Pet. Br. 15, 36, 38, 43,
47, 55, 56; Resp. Br. 41, 47-48, 52-54; Pet. Reply Br.
14, 17-18, 20), the Court’s opinion resolved the issues
presented principally on the basis of Rule 23 itself.
More particularly, the Court first held that the
plaintiffs had failed to demonstrate commonality, as
required by Rule 23(a)(2). Slip op. 8. The Court
noted the plaintiffs’ inability to identify a common
reason why individual employees had suffered
allegedly adverse employment action, and the Court
pointedly rejected plaintiffs’ reliance on “statistical
and anecdotal evidence” to fill that void. Id. at 16.
“Merely showing that Wal-Mart’s policy of discretion
has produced an overall sex-based disparity,” the
Court concluded, “does not suffice.” Id. at 17.

The Court further held (unanimously, in this
regard), that the plaintiffs’ “claims for backpay were
improperly certified under Federal Rule of Civil
Procedure 23(b)(2).” Slip op. 20. The Court conclu-
ded that adjudicating such claims would imper-
missibly evade the protections Rule 23(b)(3) affords
to monetary claims, explaining that the “absence of
notice and opt-out” procedures for monetary claims
litigated under (b)(2) “violates due process.” Id. at
23. The Court declined to decide, however, “whether
there are any forms of ‘incidental’ monetary relief
that are consistent with [its] interpretation of Rule
23(b)(2) and that comply with the Due Process
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Clause,” because the plaintiffs had not contended
that they could meet such a standard. Id. at 26. The
Court also unanimously declared that “Wal-Mart is
entitled to individualized determinations of each
employee’s eligibility for backpay” (ibid.), rejecting
the Ninth Circuit’s proposal to “replace” an actual
individualized determination “with Trial by
Formula” (id. at 27). Such proceedings, the Court
explained, would violate the Rules Enabling Act’s
express prohibition against “interpreting Rule 23 to
‘abridge, enlarge or modify any substantive right.”
Ibid. (quoting 28 U.S.C. § 2072(b) and citing Ortiz v.
Fibreboard Corp., 527 U.S. 815, 845 (1999)).

2. Because the Wal-Mart decision relied prin-
cipally on Rule 23, the important and recurring
federal constitutional issue presented in this case—
“Whether the Due Process Clause prevents state
courts from employing the class-action device to
eliminate fundamental substantive and procedural
protections that would otherwise apply to adjudi-
cations of class members’ individual claims” (Pet. 1)—
remains unresolved. The obvious incentives the
decision creates to move the most radical of class
action theories to state court makes resolution of
that question more critical than ever.

To be sure, the foundations of Rule 23 are
constitutional (see, e.g., Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 626 n.20 (1997)), and the
unanimous portion of the Court’s opinion in Wal-
Mart confirmed as much (slip op. 26). One of Rule
23’s critical features that keeps federal class actions
within constitutional bounds is that it confines class
actions to contexts in which mass adjudication is
truly representative. Only if the trial of the class
representatives’ claims really does suffice to try
those of absent class members will all parties—
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plaintiffs and defendants alike—be afforded the
opportunity to be heard that is at the very core of
due process. See Pet. 14-19. The robust require-
ments of commonality embraced by Wal-Mart
(together with the related principles of typicality,
slip op. 8, n.5) play a critical role in ensuring class
action litigation is truly representative litigation, as
due process requires.

By its terms, however, Rule 23 of course does not
squarely govern state proceedings. Nor does the
Rules Enabling Act, which played a critical role in
this Court’s Rule 23(b) holding. There clearly are
constitutional limits on the extent to which the class-
action device can be used to deviate from the
traditional model of representational litigation. The
Wal-Mart decision confirms this. And the decisions
below plainly crossed the constitutional line. The
Wal-Mart decision only increases the need for this
Court to weigh in and clarify what the Constitution
permits when state courts sanction class actions that
Rule 23 and the Rules Enabling Act would clearly
forbid.

Large numbers of class actions continue to be
filed in state courts, which have demonstrated a
persistent willingness to deviate from traditional
methods of adjudication. See Pet. 31; DRI Br. 12-14;
U.S. Chamber Br. 14-16. The Court’s holding in
Wal-Mart—prohibiting those same class actions in
federal courts—will only exacerbate that trend. That
1s particularly true given Wal-Mart’s explicit
recognition that “individualized determinations” (slip
op. 26) and “individual affirmative defenses” (id. at
27) cannot be cast aside just to facilitate class
adjudication. State courts will inevitably face still
greater numbers of lawsuits seeking to employ this
and similar tactics to accommodate class actions that
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have no home in federal court. “The extent to which
class treatment may constitutionally reduce the
normal requirements of due process” therefore
remains “an important question.” Philip Morris
USA, Inc. v. Scott, No. 10A273, slip op. at 3 (U.S.
Sept. 24, 2010) (Scalia, J., in chambers).

Moreover, there is little reason to believe that the
Louisiana courts will heed the example laid out in
Wal-Mart—if they are willing to reconsider their
prior holdings at all. Indeed, notwithstanding the
due process concerns that animate Rule 23, respon-
dent here has repeatedly denied that the lessons of
Rule 23 suggest any meaningful limitation on what
state courts may do in the name of adjudicating a
class action (see, e.g., Br. in Opp. 1 n.1, 18-19; Stay
Opp. 18), and the lower courts have consistently
ignored such guideposts. As previously explained
(Pet. 4-12), petitioners have vigorously advanced
their due process rights at every turn—including
through multiple trips to the Court of Appeal and the
Louisiana Supreme Court. Petitioners have also
repeatedly invoked Rule 23’s example to illustrate
the constitutionally adequate path. All to no avail:
The decisions below simply gave these arguments
the back of the hand, or ignored them altogether.
See, e.g., Pet. App. 46a-50a, 199a-200a.

* * *

Wal-Mart rightly concluded that Rule 23 does not
countenance radical departures from the essential
representative character of a traditional class action
simply to make mass adjudication “work.” The Court
should take this valuable opportunity—in a rare
class action case tried to final judgment—to make
clear that due process likewise prohibits state courts
from abandoning the essential principles of class
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adjudication by simply lopping off elements and
defenses that would indisputably apply in an
individual adjudication. That question remains more
pressing than ever, and the state courts remain
badly in need of explicit guidance from this Court.

CONCLUSION

The petition for a writ of certiorari should be
granted and the case set down for argument next

Term.

Respectfully submitted.
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